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. This class of covenants is similar in principle to contracts made 
by employees not to divulge trade secrets learned by them in the 
course of their employment. Here, however, there is no question of 
restraint of trade, as equity recognizes a property right in such in- 
formation even though it is not protected by patent or copyright. 18 
Though Lord Eldon doubted whether it was practicable for equity to 
restrain the disclosure of business secrets, 19 the courts regularly en- 
join a threatened breach of such a contract, 20 and according to the 
more recent view such a covenant may be implied in fact from a con- 
fidential relation between the parties. 21 Furthermore, even if a promise 
to that effect cannot be implied in fact, some courts hold that where 
the employee occupied a position of confidence, such an obligation 
may properly be imposed by law, and regard the disclosure of informa- 
tion obtained in the course of the employment, as an act in the na- 
ture of a breach of trust. 22 This result is to be justified on the ground 
that equity regards trade secrets as property. 

A recent case, The McOall Co. v. Wright (N. T. 1910) 43 N. Y. 
L. J. No. 3, illustrates the principles involved in the second class of 
negative covenants. The defendant, who was occupying a responsible 
position in the plaintiff's employ, was under a stipulation not to enter 
the service of a competitor during a specified period, but in violation 
of this agreement abandoned the contract and undertook to act as 
president of a rival company. Although the defendant's services were 
not of a special or unique charater, he had gained a comprehensive 
knowledge of the plaintiff's business methods and had become ac- 
quainted with a secret formula. The court, apparently recognizing 
that the covenant was not included in the contract as an additional 
method of enforcing the other provisions, treated it as an independent 
stipulation the object of which was to prevent the disclosure of busi- 
ness secrets and, therefore, properly upheld an injunction restraining 
the defendant from entering the service of a competing concern. 



Waiver op Mortgage Lien by Attachment. — Since at commi-n 
law a mere incorporeal interest is not subject to execution, 1 the attach- 
ability of the mortgagor's interest in mortgaged property is deter- 
mined primarily by the effect of the execution of the mortgage on 
the legal title. It follows then that upon the execution of a common 
law mortgage operating immediately to vest in the mortgagee a legal 
title subject only to the right of redemption, 2 there remains in the 
mortgagor no interest that can be subject to attachment. 3 It is, there- 
fore, only when by express stipulation he is given possession for a 
definite period that the mortgagor's interest is subject to such pro- 
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cess. 4 Even in such cases, the attaching creditor's right is limited 
to the possessory interest created by the agreement 5 and a possession 
terminable at the will of the mortgagee does not vest in the mortgagor 
an interest which can be reached by attachment process. 6 Through 
the influence of equitable principles the common law rule forbidding 
attachment of the mortgagor's interest has, however, been so modified 
that it is at present leviable by various methods provided by statute. 7 
Although on strict legal theory it might have been held that since 
the mortgagee holds the legal title subject only to the right 
of redemption his interest should be liable to attachment, yet 
the courts have consistently refused to recognize such a doctrine. 8 
But, after forfeiture of the mortgage condition, the title having be- 
come absolute in the mortgagee, his interest is, of course, subject to 
execution, 9 even if the mortgagor still remains in possession. 10 Where, 
on the other hand, the effect of a mortgage is merely to create in the 
mortgagee a lien on the mortgaged property, 11 there is no difficulty 
in holding the mortgagor's interest attachable 12 for the mortgagee's 
position in such cases is that of a creditor secured by a lien on his 
debtor's property. 13 

Since, however, the attaching creditor can seize only such interest as 
remains in his debtor, 14 it is evident that under either theory and 
regardless of whether or not the levy is made before 15 or after 18 
breach of the condition, an attachment cannot operate to extinguish 
the rights of the other party to the mortgage. It would seem, there- 
fore, that even if the process is sued out by the mortgagee it should 
not necessarily work a destruction of his rights. The courts are not, 
however, agreed as to the effect of such attachment and the rule is 
sometimes laid down that by the execution of an attachment on the 
mortgaged property the mortgagee thereby waives the mortgage 
lien. 17 Such a rule can, of course, be strictly applicable only in a 
jurisdiction where the mortgage creates a lien on the mortgaged prop- 
erty for under the common law theory the mortgagee's position is 
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that of an owner of the legal title rather than that of a lienor. 18 
Under the common law theory, assuming that the mortgagor's interest 
has been made attachable, it seems quite possible to work out a de- 
struction of the mortgagee's right of foreclosure on the ground that 
by asserting title in the mortgagor for the purpose of attachment 
he is estopped to later assert title in himself for purposes of fore- 
closure. 18 In such cases there is, of course, strictly speaking no re- 
liance by the mortgagor on the mortgagee's representations and the 
estoppel must be based solely on the inconsistency of the positions 
which he has assumed. Consequently, some courts criticising these 
decisions as resting on a mere technicality have refused to adopt 
this doctrine. 20 Even in a jurisdiction where the mortgage does 
operate to create a lien in the mortgaged property it seems that, at 
least as between the original parties to the mortgage, a distinction 
might well be taken between an attachment for an independent claim 
and one for the debt secured by the mortgage. Since a waiver must, from 
its very nature, depend upon intent, 21 it is difficult to conclude that when 
the mortgagee attaches the property for a claim other than the mort- 
gage debt he thereby intends to waive the mortgage lien, 22 for, obvi- 
ously, the property may afford security for two co-existing claims. 23 
If, however, the rights of subsequently attaching creditors are in- 
volved, it seems quite possible to say that having pursued his attach- 
ment to judgment and execution it is inequitable to allow him to 
set up his mortgage in order to defeat the creditor's rights. 24 "Where, 
on the other hand, the mortgagee attaches the property for the mort- 
gage debt the doctrine of waiver is much more applicable for in such 
cases it may fairly be inferred that he intended to substitute the at- 
tachment lien for the mortgage security. 25 Some courts have, however, 
even in such cases, preferred to consider the liens as cumulative 
security and consequently have refused to imply a waiver. 20 

In a recent case of first impression, Stein v. McAuley (la. 1910) 125 
N. W. 336, a mortgagee, having recovered judgment in a suit on 
the mortgage note, attached the property and latter brought suit to 
foreclose. The court held that the attachment did not amount to 
a waiver of the mortgage lien nor did it estop him from later setting 
up the mortgage. Since the court treated the mortgage as having 
created a mere lien on the mortgaged property, it seems that, at least 
under the decisions last cited, this result may properly be supported. 
Under such a theory, it is difficult to see how any hardship is created 
by the co-existence of the mortgage and attachment liens for the 
mortgagee is benefited by having a judgment for any deficiency and 
the mortgagor a guaranty that the property will be sold to the high- 
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est bidder and no more sold than is necessary to pay the debt. 27 
Furthermore, even had the controversy arisen between the mortgagee 
and another creditor it seems that, since the attachment was dis- 
missed before execution, the result might well have been the same 
for the attachment would not of itself furnish the intent essential 
to constitute a waiver nor would it necessarily have the effect to 
so mislead as to render the mortgagee's conduct in subsequently fore- 
closing the mortgage inequitable as to the creditor's rights. 



Injunctive Relief Against Illegal Taxation. — In the exercise of 
its restraining power against the collection of illegal taxes equity 
is confronted by a situation which presents conflicting considerations. 
On the one hand, the imperative necessity that the collection of 
governmental revenues be unobstructed deters the court from grant- 
ing its relief, 1 while on the other hand, the obvious impropriety of 
imposing upon a citizen the duty of paying an illegal and often 
fraudulent, tax tends, under certain circumstances, to demand an ex- 
ercise of its restraining power. 2 Although in some instances the latter 
consideration has prevailed thereby inducing the courts to great liber- 
ality in granting injunctive relief, most courts, treating the former 
as more important, have held that equity should, in such cases, act 
with unusual caution and consequently should extend its aid only in 
the clearest cases. 3 The unavoidable delay incident to such proced- 
ure, 1 together with the impotency of a court of equity to deal conclu- 
sively with the situation, in that having enjoined the collection of a 
tax it has no power to assess a new one, has, therefore, induced legisla- 
tion prohibiting the use of injunctions for such purposes. 8 Where, 
moreover, only part of a tax is illegal, similar considerations have 
caused the courts to require payment of the legal portion as a condition 
precedent to the relief sought. 7 

Subject, however, to this peculiar conservatism, the ordinary rules 
determinative of equitable jurisdiction and relief are applicable in 
cases of illegal taxation. Consequently, it is generally held that the 
mere irregularity or even, illegality of the tax, whether it be on 
realty, 8 or on personalty, affords no ground for interference. In 
order to invoke equitable aid, then, a complainant must show that 
he has an interest which is peculiarly threatened by the illegal tax' 
and also that the legal remedy provided for the redress of this wrong 
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